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LEGALITY OF THE WAR (CONTINUED ) 

Subsequent to our mailing of September 15 on the above 
subject, we learned of an exceptionally important decision handed 
down on September 9 by Judge Sweigert in the United States Dis¬ 
trict Court for the Northern District of California ( Mottola v . 
Nixon , C 70 943), Four law students - three reservists and one 
draft registrant - acting pro se, had asked, inter alia, for a 
declaratory judgement that the American invasion of Cambodia was 
illegal. As to the three reservists. Judge Sweigert refused to 
grant the government's motion to dismiss on the grounds of no 
standing, sovereign,immunity, and "political question" and ordered 
the government to file responsive pleadings. Because this deci¬ 
sion was contrary to the weight of previous decisions, it was 
accompanied by a 28 -page memorandum of decision setting out the 
reasons for Judge Sweigert’s belief that not only the invasion 
of Cambodia, but the war in Vietnam were probably illegal under 
the Constitution, and chastising* the Supreme Court for having 
ducked the issue too long. 

The attached story from the San Francisco Chronicle 
contains highlights from Judge Sweigert’s decision; copies of 
the full opinion are available from the Center upon request. 

There is also a preliminary report on the case at 39 LW 2166, 
but it does not include any of Judge Sweigert’s strongly expres¬ 
sed doubts that the case for the legality of the war can be 
sustained. 

Since our last mailing was prepared, the following addi¬ 
tional developments have occurred: 



















1. Judge Judd has handed down a decision in Berk v . 

Laird , _F.Supp. _70 Civ. 697 U.S. District Court 

Eastern District of New York, September l6, 1970, 
following Judge Pooling’s reasoning in Orlando that 
Congress has ratified the conduct of the war in a vari¬ 
ety of ways. 

2. The issue now moves to the Court of Appeals for the 
2nd Circuit in consolidated appeals from the District 
Court decisions in Orlando and Berk . 

3. The State of Massachusetts has filed its brief 
in Massachusetts v. Laird , an action in which Massa¬ 
chusetts invokes the original jurisdiction of the 
Supreme Court "for the purpose of challenging the con¬ 
stitutionality of the United States* present participa- 
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tion in military action in^Vietnam." 

4. The government has filed its memorandum in reply 
challenging the standing of the State of Massachusetts 
to bring the action in the Supreme Court, as well as 
arguing, on the merits, that the war is illegal. 

5* In a supplementary brief in Massachusetts v. Laird , 
the government has submitted to the Supreme Court a 
copy of Judge Judd’s recent decision in Berk . The ACLU, 
as amicus for the State of Massachusetts, has submitted 
a copy of Judge Sweigert’s decision in Mottola. 

6 . While the Supreme Court need not hear oral argument 
in Massachusetts v. Laird , there is a reasonable chance 
that it will do so, and fairly soon. 

It has been suggested that an attempt be made to have 
one or several attorneys participate in such oral argument as 
amicus on behalf of as many plaintiffs in cases now pending in 
various courts challenging the legality of the war, as would 
wish to participate in such a move. For this purpose, it is 
essential that we have information about as many of these cases 
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as possible, including their status. 

It would be appreciated if anyone having such informa 
tion would communicate it to the Center For Constitutional 
Rights by return mail, to the attention of Peter Weiss. 
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October 7 3 1970 
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